INTRODUCTION
Michelle Alexander's The New Jim Crow is the secular bible for a new social movement in early twenty-first century America.
-
-Cornel West
The New Jim Crow: Mass Incarceration in the Age of Colorblindness was published in 20 10,2 and became an unexpected publishing sensation. The New Press, its publisher, originally printed only 3,000 copies, assuming that it would sell about as well as other academic tomes. 3 As of 2014, the book was in its thirteenth paperback printing, 4 and, as of 2016, has sold over 750,000 copies. 5 It has won awards and was a "catalyst" in the NAACP's 2011 decision to call for an end to the war on drugs. 6 Michelle Alexander "became a social justice celebrity, an icon of a cause crl6bre." 7 Though The New Jim Crow reached mainstream audiences, providing soundbite-ready arguments for prison reform, its thesis is rooted in Alexander's legal career. Before entering legal academia, Alexander directed the ACLU of Northern California's Racial Justice Project, where she "began to awaken to the reality that our nation's criminal justice system functions more like a caste system than a system of crime prevention or control." 8 The New Jim Crow was written with the support of a Soros Justice Fellowship, which Alexander received while teaching at Stanford federal court opinions, most notably in Justice Sotomayor's social justice-infused dissent in Utah v. Strieff. 8 The federal appellate courts have cited The New Jim Crow in two opinions.' 9 The federal district courts have cited it in twelve orders.
2°S
ocial science research has, at times, transformed constitutional law, and equal protection precedent in particular. In Brown v. Board of Education, 2 ' for example, the Supreme Court relied on social science research to declare segregated schools unconstitutional. 22 Following this Introduction, Part I highlights the social science research canon that played a role in groundbreaking equal protection litigation. Part II describes what role The New Jim Crow plays in the federal opinions and orders that cite it. Part III considers whether The New Jim Crow is the kind of social science research that might support an equal protection challenge to race-based differential treatment. The Conclusion states that The New Jim Crow has equal protection promise, but has yet to achieve the kind of litigation success the NAACP's research obtained in its twentieth century equal protection victories.
18 136 S. Ct. 2056 Ct. (2016 95-136 (2010) in support of the proposition that "it is no secret that people of color are disproportionate victims of this type of scrutiny").
'9 See United States v. Black, 750 F.3d 1053, 1055, 1058 n.5 (9th Cir. 2014) (Reinhardt, J., dissenting from the denial of rehearing en banc); United States v. Blewett, 746 F.3d 647, 667 (6th Cir. 2013) (Moore, J., concurring). The book was also mentioned but not cited by United States v. Anglin, 846 F.3d 954, 961 (7th Cir. 2017) , vacated, 138 S. Ct. 126 (2017) (quoting remarks made by the district judge at defendant's sentencing hearing, at which the judge noted that "defense counsel's arguments 'reminded [him] of a recent book written by Professor Michelle Alexander which is called The New Jim Crow'). 20 Johns v. City of Eugene, No. 6:16-CV-00907-AA, 2017 WL 663092, at *8 (D. Or. Feb. 15, 2017 Bannister, 786 F. Supp. 2d 617, 631 (E.D.N.Y. 2011 ). This Article does not assess the state courts' reliance upon The New Jim Crow--to date, only six state court opinions cite it. Though also beyond the scope of this Paper, parties have cited to The New Jim Crow. It has been relied upon by parties and amici in at least ten briefs presented to the Supreme Court, including those filed in the recently decided Los Angeles v. Mendez Section 1983 case. It has been cited in fifteen briefs filed in Court of Appeals cases, and has appeared over twenty-five times in defendants' district court sentencing memoranda.
21 347 U. S. 483 (1954) . 22 See id. at 494-95 n. 11.
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I. EQUAL PROTECTION'S SOCIAL SCIENCE CANON
To discuss the role of social science research in equal protection precedent, a definition of "social science research" is necessary. I follow Lauren De Lilly's suggestion that social science research is "data 'dealing with social, social-psychological, and psychological issues."'" 3 Notable examples from federal litigation are "studies and data on the impact of secondary trauma in the capital punishment system" and "studies to demonstrate the traumatic psychological impact of segregation on AfricanAmerican children." 24 With that definition in mind, what follows is a brief history of the leading cases in which federal courts engaged with social science research to reach decisions regarding equal protection challenges. The Supreme Court's reliance on social science data originated with the rise of "legal realism," which, as Rebecca Haw explains, "reject[s] the idea that judges discover law as a scientist discovers physical properties of the universe." 25 As the Court began to imagine its role to be policy making, access to information about the effects of that policy became necessary to make rules responsive to social needs. In Muller v. Oregon, 6 Louis D. Brandeis filed an amicus brief citing social scientific data about women in the workforce that proved influential on the Court. 27 The case challenged the constitutionality of limitations on work hours for women, 2 8 and the Court found support in studies cited in Brandeis's brief indicating physiological differences in women that the law could take notice in determining whether equal protection had been violated. 29 Social science research was used to argue against de jure segregation in Westmin- As part of the test, children were shown two dolls, one white and the other black, and asked a series of questions to determine which doll was associated with positive attributes and which was associated with negative attributes. The results overwhelmingly showed that the majority of children-both black and white-attributed positive aspects to the white dolls and negative aspects to the black dolls, thereby exhibiting self-loathing in black children. 4 ' At trial, the plaintiffs expert "provided testimony including studies reporting the harmful effects of segregation on black children's self-esteem and ability to learn." ' On appeal, the NAACP included a "Social Science Statement," which "summariz [ed] the available research on the consequences of segregation and the predicted effects of desegregation in an appendix to their Supreme Court brief." ' In concluding that separate but equal education violated the Equal Protection Clause, the Supreme Court relied on the doll test and six other studies.' It acknowledged the social science data conclusion in holding "that to separate black schoolchildren fiom others generated a 'feeling of inferiority... that may affect their hearts and minds in a way unlikely ever to be undone."" 5 The social science research relied upon by the Court in support of its conclusions regarding psychological harm was cited in a footnote, "the much-maligned footnote 11 had since become Justice Marshall." Both Justices Marshall and Powell wrote separately regarding the racial discrimination at issue in Castaneda.
5
" Justice Marshall's concurrence noted the importance of social science research," which he found to be "a compelling resource for helping him understand racial hierarchy." 5 3 Powell's dissent disagreed, looking instead to "rational inferences from the most basic facts in a democratic society."
54 Haney-L6pez characterized Powell's dissent as "antici- 279 (1987) . " See generally id. (noting that the Court's duty is to determine constitutionality, not "the appropriate punishment for particular crimes").
Electronic copy available at: https://ssrn.com/abstract=3131006 '[d] efendants charged with killing white victims were 4.3 times as likely to receive a death sentence as defendants charged with killing blacks."'58 The research, known as the "Baldus Study," 59 has itself never been undermined, but rather is considered one of the "'best empirical studies on criminal sentencing ever conducted. ' ''6° In an opinion written by Justice Powell, the Court disregarded the Baldus study, and held that statistical proof was "ill-suited" to the question of whether racial discrimination occurred in McCleskey's case. 61 After McCleskey, legal strategy that relied upon social science research to support equal protection challenges was dealt a heavy blow. 6 Claims like McCleskey's would fail if supported only by social science research; instead, equal protection challenges to the criminal justice system had to show "'the existence of purposeful discrimination,' which 'had a discriminatory effect." 6 3 More recently, in Grutter v. Bollinger, 64 the Court heard an equal protection challenge to the University of Michigan's law school admissions procedures, which considered an applicant's race as part of its admissions decisions. 65 In holding that the admissions procedures did not violate the Equal Protection Clause, the Court relied on social science research regarding the value of diversity." In concluding that student body diversity was a compelling interest and that the admissions policies were narrowly tailored, 67 the empirical authority "introduced in the lower courts and in amicus curiae briefs were explicitly discussed in the decision and used to support the [Court's] ruling." ' 6 8 That is, in Grutter, social science research defeated an equal protection claim, albeit one brought by members of historically privileged groups. 69 58 Fradella, supra note 23, at 110 (quoting McClesky, 481 U.S. at 287). (known as Fisher I)-the majority did not address social science research regarding diversity, 72 even though the parties and amici did. 73 In his Fisher I concurrence, Justice Thomas seemed to reject research touting the value of diversity. 7 4 He also appeared to agree with mismatch theory, "which postulates that 'large racial preferences... systematically put minority students in academic environments where they feel overwhelmed.' 7 5 The Court remanded Fisher I to the Court of Appeals and ordered it to assess the parties' equal protection arguments under standards that were less deferential to the University. (known as Fisherl)-Justice Scalia interrogated the University of Texas's attorney with a question that also appeared to adopt mismatch theory. 78 Scalia pondered whether "it does not benefit African Americans to-to get them into UT where they do not do well, as opposed to having them go to a less-advanced school, a less-a slower-track school where they do well. '79 Scalia endorsed the mismatch theory thesis that "learning is hampered when students attend colleges or universities where their academic skills (typically measured by prior grades and test scores) are substantially below the median of most students." 8 Mismatch theory is not widely accepted 81 : one sociologist concluded that there is no evidence "that affirmative NATION (June 20, 2016) , https://www.thenation.com/article/sonia -sotomayors-epic-dissent-shows-why-we-need-people-of-color-on-the-supreme-court/ [https://perma.cciN993-B2YS] ("In an opinion that cited Michelle Alexander and Ta-Nehisi Coates, Justice Sotomayor railed against the gutting of the Fourth Amendment."). 89 See discussion infra Section ll.B.
courts, it has been cited in support of dicta regarding institutional racism, 9° and most often, institutional racism in the criminal justice system. 9 Only once has it served as a dispositive piece of social science evidence. 92
A. The New Jim Crow in the Supreme Court
The New Jim Crow has been cited once by a Supreme Court Justice.
93 In Strieff, the Court "declined to apply the exclusionary rule to evidence seized as a result of an arrest that followed an unconstitutional stop." ' 94 Justice Sotomayor disagreed, writing that "the Fourth Amendment should prohibit admitting evidence seized as a result of an unconstitutional stop." ' 95 Sotomayor would have excluded the evidence because the arresting officer "'exploited his illegal stop' to discover it. ' Sotomayor noted that "many innocent people are subjected to the humiliations of these unconstitutional searches" and cited The New Jim Crow in support of her conclusion that "it is no secret that people of color are disproportionate victims of this type of scrutiny." ' 9 9 However, Sotomayor cited but did not quote The New Jim Crow, and her cite sends the reader to an entire chapter that spans over forty pages. 00 The chapter is entitled "The Color of Justice." ' ' Despite the evocative chapter title, without additional insight, it is unclear what aspect of the chapter Sotomayor found relevant to her dissent. Linda Greenhouse argues that Sotomayor's citation to books like The New Jim Crow gives her dissent gravitas. " 2 Still, no other Justice joined the portion of Sotomayor's dissent that cited The New Jim Crow, and its appearance in her dissenting opinion did not catch the majority's attention." 3
B. The New Jim Crow in the Circuit Courts
Two circuit courts have cited The New Jim Crow.' Judge Reinhardt, the Ninth Circuit's liberal lion, cited it in a dissent from a denial of rehearing en banc in United States v. Black,"°5 in which the defendants challenged their indictment as fundamentally unfair due to "outrageous government conduct."' 0 6 In Black, an undercover federal agent working alongside a confidential informant (CI) recruited the defendants to carry out a fictional robbing of a fictional cocaine stash house.' 0 7 The CI was instructed to locate individuals willing to participate in a home invasion." 8 To find them, he went to bars "in 'a bad part of town, a bad bar, you know... bars where you've got ... a lot of criminal activity.'""19 The CI "was not instructed to look for particular individuals who were already involved in an ongoing criminal operation, but simply to recruit anyone who showed an interest in his conversation."
' 0 The Ninth Circuit upheld the denial of the defendants' motions to dismiss their indictments."
In dissenting from the denial of rehearing en banc, Judge Reinhardt warned that the majority's opinion "sends a dangerous signal that courts will uphold law enforcement tactics even though their threat to values of equality, fairness, and liberty is unmistakable."" ' 2 For Reinhardt, Black was a case about the government's treatment of its own citizens, in particular, its poor, minority citizens." 3 Black, Reinhardt feared, endorsed the targeting of "poor, minority neighborhoods," seeking 103 Sotomayor's dissent has itself become an oft-cited rallying cry against injustice. See, e.g 
2018]
Electronic copy available at: https://ssrn.com/abstract=3131006 them out and intentionally luring them into committing crimes "that might well result in their escape from poverty."
114
Of particular concern to Reinhardt was how "the law enforcement tactics used in the Black cases ... present a direct threat to the fundamental principle of racial equality."" 5 Reinhardt emphasized that the present age is one in which "unequal enforcement of the criminal laws, both at the state and federal levels," is "widelyreported," and noted that the "assignment given to the CI [was] an open invitation to racial discrimination."" ' 6 In support of his assertion that unequal enforcement of the law is well-documented, Reinhardt cited Judge Scheindlin's order criticizing New York City's stop-and-frisk policies, " 7 Bruce Western's 2006 book Punishment and Inequality in America," 8 and The New Jim Crow." 9 However, Black and The New Jim Crow are not a perfect fit. The New Jim Crow "focuses on the experience of African American men in the new caste system" created by the criminal justice system. 2 1 Michelle Alexander expressly acknowledged that her book says little about the experiences of "women, Latinos, and immigrants in the criminal justice system," who suffer abuses "that are important and distinct.'' 1 Reinhardt did not acknowledge how unique criminal justice experiences may be; instead, he treated the experiences of all minority men as equal. 122 In fact, he was unsure of the Black defendants' ethnicity, stating that "the record before us reveals that all of the Black defendants are in all likelihood black, although it is possible that one or more is Hispanic.' 23 Therefore, though Reinhardt cited The New Jim Crow, he overlooked its focus on the unique experience of one minority group and Alexander's acknowledgment that not all forms of criminal justice inequality are equal.
The New Jim Crow also appears in a concurring opinion in United States v. Blewett, 12 4 which declined to retroactively apply The Fair Sentencing Act's reduction of crack and powder cocaine sentencing disparities. 2 5 The New Jim Crow is cited in the context of a discussion of the equal protection implications of crackcocaine convictions. 2 impact is not always enough to support an equal protection challenge to, say, drug sentencing, as the Supreme Court requires proof of discriminatory purpose. 127 However, the concurrence suggested that in "rare situations" where "a clear pattern, unexplainable on grounds other than race, emerges from the effect of the state action even when the governing legislation appears neutral on its face," the evidentiary burden of proving discriminatory intent may lessen.
28
The concurrence argued that " [t] he federal government's enforcement of the crack-cocaine laws is [so] stark and wildly disproportionate in its effects ' 129 that it may be the rare situation where discriminatory intent is not needed to prove an Equal Protection Clause violation. 3 ' The New Jim Crow is cited in support of the concurrence's statement that longer drug sentences to which African Americans are sentenced, "forty-nine percent longer than the average federal drug sentence for Crow supports the concurrence's position that longer sentences have severe collateral consequences, it does not support its central equal protection position that evidence of disparate sentences may on their own support an equal protection claim.
C. The New Jim Crow in the District Courts
The district courts have cited The New Jim Crow in cases regarding mandatory sentencing minimums132 and in civil rights actions brought against cities pursuant to Section 1983.133 In United States v. Bannister, 3 4 the Eastern District of New York cited The New Jim Crow in a sprawling order regarding the sentences imposed upon 11 defendants charged with, inter alia, "conspiracy to sell, and the selling of, crack-cocaine and heroin in the hallways of, and the streets surrounding, [the Louis Armstrong] housing project [s] in Brooklyn between September 2007 and January 2010.-' 135 The court discussed the history of anti-black discrimination in the United States to support its conclusion that some of the mandatory minimum sentences imposed were "disproportionate to the crimes committed and the backgrounds of the defendants. 1 36 The convicted federal crack-cocaine defendants were Caucasian, despite the fact that the majority of users is white"). 127 Id.
128 Id. at 666-67 (quoting Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 266 (1977) 
2018]
court also noted that the sentences were additionally disconcerting because the defendants were young, and had been subject "to abuse, poverty, drug and alcohol addiction, unemployment, illiteracy, and learning disability, largely attributable to their backgrounds."' 3 7
The New Jim Crow is not the center of the court's conclusions regarding the impact of historical and systemic discrimination in minority communities. It is cited in support of statements which themselves provide historical context. For example, the court cites The New Jim Crow in stating that during Reconstruction, " [u] nder the protection of the federal government, the condition of newly freed African Americans improved."' 38 It is also cited to explain the conditions African Americans endured during Jim Crow,' 39 and in support of the conclusion that "with the Voting Rights Act and the Civil Rights Act having been passed, the movement for equal legal rights and equal opportunities began to achieve substantial success."' 40 The New Jim Crow's research regarding the impact drug offenses have had on the incarceration rate is quoted directly. "1 Finally, the book is cited to support the court's position that "incarceration imposes numerous collateral consequences," including felons' ineligibility for public housing assistance "for five years after their release from prison," and landlords' decision to "discriminate against applicants based on criminal history."' 4 2 The New order's remarkable and detailed consideration of"the defendants' social histories and the role of racism in trapping some of those defendants in a practically inescapable matrix of deprivation"); Janet Moore, Democracy Enhancement in CriminalLaw andProcedure, 2014 UTAH L. REV. 543, 551-52 ("Bannister's opening lines transform a mine-run federal sentencing decision into a cri de coeur over lives impaled at the intersection of crime, race, and poverty.... Bannister comprises more than seventy pages of historical, legal, and socioeconomic analysis on those issues."); Kate Stith, Weinstein on Sentencing, 24 FED. SENT'G. REP. 214, 215 (2012) ("And in an opinion spanning more than one hundred pages, [Judge Weinstein] decried--even as he applied-mandatory minimums for minor participants in drug crimes.").
137 Bannister, 786 F. Supp. 2d at 688. to possess with intent to distribute cocaine, despite the court's concern that sentencing disparities for crack-cocaine versus powder cocaine crimes "disproportionately impact[ ] African American defendants like Shull.' 16 ' The court also cited The New Jim Crow to explain how " [o] ver the past thirty years, the adult prison population in the United States has skyrocketed from around 300,000 to 2.3 million," and that the increase "is mostly due to the rise of imprisoned drug offenders." In an order granting plaintiff's motion to exclude evidence of plaintiff s prior arrests in a Section 1983 false arrest action, the Northern District of Illinois cited The New Jim Crow in addressing the impact of repeated false arrests. (June 1,2016) , https://www.newyorker.com/news/news-desk/why-a-brooklyn -judge-refused-to-send-a-drug-courier-to-prison [https://perma.cc/EZ49-GSYB] (stating that Nesbeth's counsel submitted briefing about collateral consequences, which "began with a quotation from Michelle Alexander's influential book 'The New Jim Crow: Mass Incarceration in the Age of Colorblindness."').
" ' Benjamin Weiser, U.S. Judge's Striking Move in Felony Drug Case. Probation, Not Prison, N.Y. TIMES (May 25, 2016) , https://nyti.ms/Isa2Dlc ("In the opinion, Judge Block quoted from the work of the legal scholar Michelle Alexander, author of 'The New Jim Crow: Mass Incarceration in the Age of Colorblindness."').
. sought to introduce evidence of plaintiffs prior arrest to argue that the arrest in the pending action was not as emotionally disturbing as plaintiff represented it to be. 1 64 The court disagreed, explaining that each false arrest can be "more demoralizing and distressing" than the last.' 65 The court did not focus on The New Jim Crow, but rather quoted its assertion that:
[I]n certain areas, young black people are stopped and searched so frequently by the police that they 'automatically.. In declining to admit evidence of the plaintiffs arrest history to undermine his emotional distress claim, the court found that the evidence carried with it a "high risk of prejudice," and that it would not admit it "without empirical evidence establishing that the probative value of this evidence outweighs the risk of prejudice. "' 67 In an order granting a preliminary injunction against certain New York City stop-and-frisk practices, the Southern District of New York's Judge Scheindlin cited The New Jim Crow.' 68 The citation appeared in a section of the order in which Scheindlin described the history of the New York Police Department's Trespass Affidavit Program (TAP), through which private building owners gave police officers permission to patrol their buildings and drive out drug use by arresting those who could not provide proof of residence.' 69 However, the court explained, the TAP program expanded, and caused officers to engage in unlawful trespass stops outside of the buildings they had permission to be in.' 70 The New Jim Crow pages cited by the court do not relate to TAP, the NYPD, or New York City.' 7 ' In an order finding that New York City's stop-and-frisk practices were unconstitutional, initiated as a result of racial profiling as opposed to reasonable suspicion, 169 Id. at 517. 170 Id. at 520; id. at 517 n.270 (citing ALEXANDER, supra note 1, at 40-58). The cited pages describe "The Birth of Mass Incarceration," beginning with a description of conservative resistance in the 1950s and 1960s to the gains of the Civil Rights Movement, and ending with an indictment of Bill Clinton's "conservative racial agenda on welfare" and his role in "a drug war aimed at racial and ethnic minorities." ALEXANDER, supra note 1, at 40-58. These are important and insightful points, but they do not speak to New York City trespass arrest policies.
" ' sought to use it to make a broad statement about the treatment of all minority defendants,' 9 1 but overlooked The New Jim Crow's specific focus on defendants of one gender (male) and one race (black). 1 "' Other references to The New Jim Crow cite to the book as a whole,' 93 or fail to explain why a citation to an entire chapter of The New Jim Crow is relevant to their conclusions.' 94 At times, The New Jim Crow appears as an afterthought. Overlooking a key aspect of the book's focus or citing it without explaining its relevance leaves it untethered to any claim. Because Alexander's work is about the racial disparities inherent in the criminal justice system,' it is most relevant to claims that seek to challenge those disparities through the Equal Protection Clause. However, after McCleskey, the Supreme Court has foreclosed any sentencing-related equal protection challenges that do not include proof of discriminatory purpose.' 96 Indeed, McCleskey anticipated equal protection claims "based on differentials in arrests and sentencing in drug cases.""' 19 Because "broad-based claims would call 'into serious question the principles that underlie our entire criminal justice system,"' McCleskey insisted that any equal protection claim related to such issues had to be supported by proof of discriminatory intent. 9 ' Alexander's book is a work that describes disparate impact.' 9 9 Until the Court's equal protection framework changes, The New Jim Crow will not persuade the Court the way the studies in Brown's footnote 11 did. 00 The New Jim Crow is not without its critics. Professor James Forman challenges aspects of Alexander's thesis, arguing that some of her attempts to create continuity between the post-Reconstruction Jim Crow era and modem-day America fail, and even ignore the complexities of the modem black experience.20 Forman also criticizes Alexander's failure to consider "[r]ising levels of violent crime and demands by black activists for harsher sentences," omissions that "promote[ ] a reductive account of mass incarceration's complex history. 20 2 Where does that leave this important book? It still sits outside the canon of social science research that transformed equal protection precedent and provided key evidence that it was necessary to desegregate schools. The New Jim Crow is mostly a famous book-one that has inspired social justice movements, and one that merits a place on a college or law school syllabus-but it is not a book that has moved legal mountains. It has yet to find the right cause through which to affect outcomes in federal litigation.
CONCLUSION
Citing a book in a legal opinion could be a way of communicating that the opinion's author believes the book should be read. It could also signal that the opinion's author wants its readers to know that she too has read the book. In that sense, The New Jim Crow may be acting as a form of soft law. Though it lacks the formal force of precedent, it can still establish or strengthen norms.
3 To the extent the norm being established is awareness of the racial consequences of mass incarceration, this alone is a noteworthy step in federal jurisprudence.
Still, my study of the ways federal courts have cited The New Jim Crow suggests that there is a self-consciousness to the way federal courts cite the book. They are aware of its existence and its impact, but do not always engage with it in a meaningful way. Aside from an outlier district court opinion, The New Jim Crow has yet to impact a federal case's outcome. As a result, The New Jim Crow has yet to achieve the status of the social science research cited in Brown v. Board of Education's infamous footnote 11.204 But perhaps focusing on citations to The New Jim Crow tells only part of its legal impact story. A recently announced project supported by Loyola Law School, of rules issued by lawmaking bodies that do not comply with procedural formalities necessary to give the rules legal status yet nonetheless influence the behavior of other lawmaking bodies and of the public").
Los Angeles, is devoted to providing "free legal representation to individuals with past criminal justice involvement to assist them in navigating and overcoming many of the collateral consequences of conviction with the goal of facilitating successful reintegration into society."" For those familiar with The New Jim Crow, this collateral consequences project appears to respond directly to Alexander's most pressing concerns. In one of The New Jim Crow's most compelling passages, Alexander explains that:
Once labeled a felon, the badge of inferiority remains with you for the rest of your life, relegating you to a permanent second-class status. Consider, for example, the harsh reality facing a first-time offender who pleads guilty to felony possession of marijuana. Even if the defendant manages to avoid prison time by accepting a "generous" plea deal, he may discover that the punishment that awaits him outside the courthouse doors is far more severe and debilitating than what he might have encountered in prison." 6 Once labeled a felon, "you are no longer wanted... unable to drive, get a job, find housing, or even qualify for public benefits, many ex-offenders lose their children, their dignity, and eventually their freedom-landing back in jail after failing to play by rules that seem hopelessly stacked against them." 2 7
If law students are trained to help those that have been incarcerated escape incarceration's collateral consequences, Alexander's work has had real legal impact. The New Jim Crow may result in the provision of legal services to mass incarceration's victims before it breaks down the systems that create the victimization. INT'LL. 39, 67-68 (2017) (describing how The New Jim Crow has "made a powerful impact not only on the scholarship but also the law of criminal justice" and explaining that even "[i] f Alexander did not invent the term 'mass incarceration,'. . . [t]he idea took on new substance in people's comprehension of events in a political culture disrupted by international terrorism and the Great Recession of 2007-09").
